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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 9546

CROWDER CONSTRUCTION COMPANY,

Plaintiff, 

v. 

CITY OF CHARLOTTE; CITY OF CHARLOTTE, CHARLOTTE AREA TRANSIT SYSTEM; and STV/RALPH WHITEHEAD ASSOCIATES, INC. f/k/a STV NORTH CAROLINA, INC.,
Defendants.






ORDER


	Before the Court are the following Motions:  (1) the Motion of Defendant City of Charlotte (the “City”) to Dismiss the Fourth Claim for Relief in Plaintiff’s Amended Complaint alleging cardinal change, pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure (“the City’s Motion to Dismiss”); (2) the City’s Motion to Strike paragraphs 6–19 and paragraph 28 of the Amended Complaint (“the City’s Motion to Strike”); and (3) the Motion of Defendant STV/Ralph Whitehead Associates Inc. (“STV”) to Dismiss the Third Claim for Relief in Plaintiff’s Amended Complaint alleging tortious interference with contract, pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure (“STV’s Motion to Dismiss”).  
	After considering the Amended Complaint, the Motions, the briefs of the parties, and the arguments of counsel, the Court:  (1) GRANTS the City’s Motion to Dismiss; (2) DENIES the City’s Motion to Strike; and (3) GRANTS STV’s Motion to Dismiss.    



I.
THE FACTS
	During 2003, the City “prepared documents and specifications for the construction of a Parking Garage for the [South Corridor Light Rail Project] near the I-485 interchange” (“the Project”).  (Am. Compl. ¶ 20.)  These documents and specifications, along with a report prepared by Froehling & Robertson, Inc. (collectively, “the Bid Documents”), “were intended to be relied upon by Crowder and other bidders to price certain work on the Project.”  (Am. Compl. ¶ 20.) 
On 11 November 2005, the City selected Plaintiff as the general contractor for the Project.  (Am. Compl. ¶ 39.)  In a separate contract, the City hired STV as a “Project Management Support Services Consultant.”  (Am. Compl. ¶ 44.)     
	With respect to Plaintiff’s cardinal change claim, Plaintiff alleges that, after it began work on the Project, it discovered that the soil conditions at the site differed greatly from those represented in the Bid Documents and that these changed conditions resulted in significant additional work and expenses for Plaintiff.  (Am. Compl. ¶¶ 54–147.)  Plaintiff seeks additional compensation and damages from the delays caused by the changed conditions.  (Am. Compl. ¶¶ 144–47, 177–81.)  
	Plaintiff also alleges a claim for tortious interference with contract against STV.  As to this claim, Plaintiff alleges that STV interfered—intentionally and without justification—with Plaintiff’s contract with the City by, among over things, failing to properly administer the contract’s terms and refusing to negotiate proper payment for Plaintiff.  (Am. Compl. ¶¶ 166–76.)  
Finally, paragraphs 6–19 and paragraph 28 of Plaintiff’s Amended Complaint include allegations regarding the controversial history of the Project and the purportedly acrimonious relationship between the City Council and the City’s staff while the Project was under construction.  (Am. Compl. ¶¶ 6–19, 28.)  The City denies these allegations and contends that they are “irrelevant and immaterial.”  (Br. Supp. City’s Mot. 3.)  
II.
ANALYSIS
A.
THE CITY’S MOTION TO DISMISS
	The Court GRANTS the City’s Motion to Dismiss Plaintiff’s Fourth Claim for Relief alleging cardinal change, as the claim is not recognized in North Carolina.  At best, a claim alleging cardinal change is merely an alternative theory for pleading breach of a contract implied in law.  Plaintiff, however, may not recover against the City for breach of an implied contract because such a claim is barred by the doctrine of sovereign immunity.  See Whitfield v. Gilchrist, 348 N.C. 39, 43, 497 S.E.2d 412, 415 (1998) (“Only when the State has implicitly waived sovereign immunity by expressly entering into a valid contract . . . may a plaintiff proceed with a claim against the State upon the State’s breach.” (citing Smith v. State, 289 N.C. 303, 322, 222 S.E.2d 412, 425 (1976))); Eastway Wrecker v. City of Charlotte, 165 N.C. App. 639, 644, 599 S.E.2d 410, 413 (2004) (“Without both an express contract and a valid contract, the State has not waived its sovereign immunity.  This dual requirement necessarily precludes any recovery in quantum meruit against the State regardless of the reason why the alleged contract fails.”), aff’d, 360 N.C. 167, 622 S.E.2d 495 (2005). The doctrine of sovereign immunity applies with equal force to counties and municipal corporations.  Data Gen. Corp. v. Cty. of Durham, 143 N.C. App. 97, 100, 545 S.E.2d 243, 246 (2001) (citing Coastland Corp. v. N.C. Wildlife Res. Comm’n, 134 N.C. App. 343, 346, 517 S.E.2d 661, 663 (1999); Great Am. Ins. Co. v. Gold, 254 N.C. 168, 118 S.E.2d 792 (1961); EEE-ZZZ Lay Drain Co. v. N.C. Dep’t of Hum. Res., 108 N.C. app. 24, 422 S.E.2d 338 (1992)); see also Eastway Wrecker, 165 N.C. App. at 643–44, 599 S.E.2d at 412–13 (applying the doctrine to a claim alleged against the City of Charlotte). See also N.C. Gen. Stat. § 160A-16 (2007) (“All contracts made by or on behalf of a city shall be in writing.  A contract made in violation of this section shall be void and unenforceable unless it is expressly ratified by the council.”).  
B.
THE CITY’S MOTION TO STRIKE
The Court DENIES the City’s Motion to Strike, as the Court is not satisfied that the allegations contained in the relevant paragraphs are irrelevant to the claims at issue.   
C.
STV’S MOTION TO DISMISS
The Court GRANTS STV’s Motion to Dismiss Plaintiff’s Third Claim for Relief alleging tortious interference with contract because the claim fails as a matter of law.  
A claim for tortious interference with contract consists of five elements:  (1) a valid contract existed between the plaintiff and a third party, which conferred upon the plaintiff some contractual right against the third party; (2) the defendant had knowledge of the contract; (3) the defendant intentionally induced the third party not to perform the contract; (4) the defendant acted without justification; and (5) the defendant’s conduct caused the plaintiff actual damages.  Childress v. Abeles, 240 N.C. 667, 674, 84 S.E.2d 176, 181–82 (1954).
The Court may grant a motion to dismiss a claim for tortious interference with contract where the complaint shows the interference was justified or privileged.  Peoples Sec. Life Ins. Co. v. Hooks, 322 N.C. 216, 220, 367 S.E.2d 647, 650 (1988).  A defendant’s “interference is ‘without justification’ if the defendants’ motives for procuring termination of the . . . contract were ‘not reasonably related to the protection of a legitimate business interest’ of the defendant.”  Privette v. Univ. of N.C., 96 N.C. App. 124, 134, 385 S.E.2d 185, 190 (1989) (quoting Smith v. Ford Motor Co., 289 N.C. 71, 94, 221 S.E.2d 282, 292 (1976)).  Furthermore, to survive a motion to dismiss, the complaint must admit of no motive for interference other than malice.  Sides v. Duke Univ., 74 N.C. App. 331, 346, 328 S.E.2d 818, 829 (1985), overruled on other grounds by Kurtzman v. Applied Analytical Indus., Inc., 347 N.C. 329, 493 S.E.2d 420 (1997). 
While Plaintiff has alleged that STV acted without justification (Am. Compl. ¶ 174), this is a legal conclusion the Court need not accept.  See, e.g., Sutton v. Duke, 277 N.C. 94, 98, 176 S.E.2d 161, 163 (1970) (quoting 2A Moore’s Federal Practice § 12.08 (2d ed. 1968)).  In this case, the Amended Complaint alleges facts that defeat the “without justification” element of the claim.
First, the Amended Complaint alleges that the City retained STV as the “Project Management Support Services Consultant” in a contract between the City and STV.  (Am. Compl. ¶ 44.)  In this capacity, STV was contractually authorized and required to review and approve change orders and other modifications to the scope of the Project work.  (See Am. Compl., Ex. B, Attach. A.)  Additionally, Plaintiff alleges that STV was to evaluate the Project’s design and constructability, as well as the validity of any claims arising in connection with the Project.  (Am. Compl. ¶ 160.)  
Plaintiff’s second claim for relief alleges that STV breached its duties under STV’s separate prime contract with the City to, among other things, properly acknowledge change of conditions on the Project and approve additional compensation to Plaintiff resulting from the changed conditions.  (Am. Compl. ¶¶ 163–64.)  Even accepting Plaintiff’s allegations as true, however, on its face, the Amended Complaint admits of at least one proper motive (other than malice) for STV’s purported interference with the contract between the City and Plaintiff—that STV was performing its duties under its separate prime contract with the City.  Accordingly, because STV’s motives were “‘reasonably related to the protection of a legitimate business interest’ of [STV],” Privette, 96 N.C. App. at 134, 385 S.E.2d at 190 (quoting Smith, 289 N.C. at 94, 221 S.E.2d at 292), Plaintiff’s claim for tortious interference fails as a matter of law and must be dismissed.
III.
CONCLUSION
For the reasons set forth above, the Court:
1.	GRANTS the City’s Motion to Dismiss Plaintiff’s Fourth Claim for Relief in the Amended Complaint alleging cardinal change;
2.	DENIES the City’s Motion to Strike paragraphs 6–19 and paragraph 28 of the Amended Complaint; and  
3.	GRANTS STV’s Motion to Dismiss Plaintiff’s Third Claim for Relief in the Amended Complaint alleging tortious interference with contract.

SO ORDERED this the 11th day of March 2009.

					/s/ Albert Diaz
					Albert Diaz
					Special Superior Court Judge
 

